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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned deficiencies, additions to tax, and
accuracy-rel ated penalties as foll ows:

Addition to Tax Accuracy-Rel ated Penalty

Year Deficiency Sec. 6651(a) (1) Sec. 6662(a)
2004 $15, 990 $3, 997.50 $897. 50
2005 3,590 3,198. 00 718. 00

After concessions, the issues we nust decide are: (1)
Whet her petitioner had unreported i ncome of $88, 3892 for 2004;
(2) whether petitioner is entitled to cost of goods sold and
deductions clainmed on Schedule C, Profit or Loss From Busi ness,
for 2004 and 2005 in amobunts greater than those all owed by
respondent; (3) whether petitioner is entitled to deduct net
operating |losses (NOL) of $10,814 for 2004 and $5, 784 for 2005;
(4) whether petitioner is entitled to deduct honme nortgage
interest clainmed on Schedule A Item zed Deductions, in an anount
greater than that allowed by respondent for 2004; (5) whether
petitioner is liable for the additions to tax pursuant to section

6651(a) (1) for 2004 and 2005; and (6) whether petitioner is

2 1n the notice of deficiency respondent determ ned on the
basi s of bank deposits analysis that petitioner had unreported
i ncome of $88,389. After further exami nation of petitioner’s
bank deposits for 2004, respondent has concl uded t hat
petitioner’s unreported i ncone should have been $88, 509.
Nevert hel ess, respondent has agreed to |limt his pursuit of
unreported inconme to $88,389 as originally stated in the notice
of deficiency.
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liable for the accuracy-related penalties pursuant to section
6662(a) for 2004 and 2005.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Georgia.

During 2004 and 2005 petitioner was a subcontractor doing
busi ness as Garrin Construction, a commercial construction
conpany that specialized in interior commercial drywall.
Petitioner transacted nuch of his business with cash, including
purchasi ng materi als and payi ng sone of his enployees. Payors
reported paying to petitioner nonenpl oyee conpensation of $50, 286
and $35, 214 during 2004 and 2005, respectively. Petitioner
operated his business fromhis residence. Petitioner, however,
has not offered any docunmentary or testinonial evidence as to the
portion of his residence that was used exclusively for business.

During 2004 petitioner acquired a “big job” that required
himto assign eight of his workers to it. Petitioner testified
that the “big job” caused hi mcashfl ow problens and he had to
borrow noney fromhis nother in order to continue paying his
wor kers and to purchase the necessary materials to conplete the
job. Petitioner asserts that his nother |ent him $20, 000 at

various intervals during 2004 and that these funds were received
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in cash. Petitioner further asserts that he borrowed “roughly
about $12,000” fromhis girlfriend in 2004 in order to fix his
house and shop. Petitioner submtted two letters, one allegedly
witten by his nother and the other allegedly witten by his
girlfriend, as evidence of the funds he had borrowed fromthem
The two handwitten letters, however, were both dated within 1
week of trial. Petitioner had no other docunentation of either
| oan.

In May 2004 petitioner’s residence was destroyed by fire.
The report prepared by the local fire departnent stated there was
heavy fire throughout the house with nost of the roof area and
one vehicle destroyed by the fire. The fire destroyed not only
petitioner’s shop but also his 2004 business records. Petitioner
did not claima casualty |loss on either his 2004 or 2005 Federal
income tax return. During 2004 petitioner paid $3,959 in hone
nort gage interest.

The I RS received petitioner’s 2004 Federal incone tax return
on Septenber 21, 2005. Petitioner did not report any wages,
salaries, tips, or gross receipts fromhis business for 2004 but
did report a $26 State incone tax refund. Petitioner also
reported a business | oss of $5,810, an NOL of $10,814, and hone
nortgage interest of $11, 500.

During 2005 petitioner allowed his niece to nove into his

trailer honme since he did not stay there. While out of town,
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petitioner received a tel ephone call fromhis brother and his
brother’s wife informng himthat they were throwng all of his
bel ongi ngs out, including his business records, transferring the
title out of his name, and noving their daughter (petitioner’s
niece) into the trailer. Petitioner called the police to put a
stop to his famly's actions but asserts that his 2005 busi ness
records were neverthel ess |ost.

The I RS received petitioner’s 2005 Federal incone tax return
on January 26, 2007. On his 2005 Schedule C petitioner reported
gross receipts of $35,214, cost of goods sold of $9,478, car and
truck expenses of $43, 418, depreciation of $6,460, an insurance
(ot her than health) expense of $2,500, and a utilities expense of
$840, resulting in a reported business |oss of $27,482. For 2005
petitioner did not report any wages, salaries, or tips. On his
2005 return petitioner also reported a separate NOL of $5, 784 and
a State income tax refund of $26.

Di scussi on

The Conmm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer bears the burden of
proving error in the Comm ssioner’s determnations. Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933). The burden of

proof may shift to the Conm ssioner in certain circunstances if
t he taxpayer introduces credi ble evidence and establishes that he

or she substantiated itens, naintained required records, and
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fully cooperated with the Conm ssioner’s reasonabl e requests.
Sec. 7491(a)(1) and (2)(A) and (B). Petitioner has neither
asserted that the burden of proof has shifted to respondent nor
provi ded sufficient credible evidence to reconstruct his business
records for 2004 or 2005; therefore the burden of proof remains
W th petitioner.

| . Unreported | ncone for 2004

Gross incone includes all incone from whatever source
derived unl ess excluded by a specific provision of the Internal
Revenue Code. Sec. 61(a). Were a taxpayer is unable to produce
substanti ati ng business records of his incone, the Conm ssioner
may use the bank deposits nmethod to reconstruct and conpute the

taxpayer’s inconme. See Estate of Mason v. Conm ssioner, 64 T.C

651, 656 (1975), affd. 566 F.2d 2 (6th Gr. 1977). A bank

deposit is prim facie evidence of incone. Tokarski v.

Conm ssioner, 87 T.C. 74, 77 (1986). This nethod of
reconstruction assunmes that all noney deposited into a taxpayer’s
bank account is includable in gross incone unless the taxpayer
establishes that the deposits are not taxable. DilLeo v.

Commi ssioner, 96 T.C 858, 868 (1991), affd. 959 F.2d 16 (2d Cr

1992). The Comm ssioner, however, nust take into account any
nont axabl e itenms and deducti bl e expenses of which he has

know edge. 1d. (citing Price v. United States, 335 F.2d 671, 677

(5th Cir. 1964)).
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Petitioner does not dispute respondent’s use of the bank
deposits nethod for reconstruction of his 2004 incone; rather, he
contends that a portion of these deposits was | oan proceeds from
his nother and his girlfriend. For support petitioner proffered
two handwritten letters purportedly fromhis nother and his
girlfriend. However, the handwitten letters were not
cont enpor aneous mani festations of the parties’ purported
agreenents wth petitioner, and we do not find themto be
persuasive or credible. Mreover, petitioner has not identified
any specific deposit into his bank account as representative of
| oan proceeds.

Because petitioner failed to identify any of the deposits as
nont axable, all the deposits in 2004 are includable in
petitioner’s gross inconme. Accordingly, we find that petitioner
failed to report $88,389 in gross receipts for 2004.

1. Schedule C Cost of Goods Sold and Busi ness Expenses

Section 162(a) allows a taxpayer to deduct all the ordinary
and necessary expenses paid or incurred in carrying on a trade or
busi ness. Taxpayers bear the burden of proving that they have
conplied with the specific requirenents for any deduction

claimed. [NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Per sonal expenses, in contrast, generally are not deductible.

Sec. 262(a).
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A taxpayer nust substantiate amounts claimed as deducti ons

by mai ntaining the records necessary to establish that he or she

is entitled to the deductions. Sec. 6001; sec. 1.6001-1(a),

I ncone Tax Regs. Wen a taxpayer presents convincing evi dence

that he incurred a deducti bl e expense but |acks the records to

substantiate the clainmed anobunts, the Court may estinate the

al | owabl e deduction. Cohan v. Conm ssioner, 39 F.2d 540, 544 (2d

Cir. 1930); Vanicek v. Conmm ssioner, 85 T.C 731, 742-743 (1985).
The Court will estimate the expenses only when the record

provi des sonme basis for conputation. Cohan v. Comm ssioner,

supra at 544; Vanicek v. Conm ssioner, supra at 742-743. I n

estimating the taxpayer’s allowabl e deductions, the Court bears
heavi | y agai nst the taxpayer because the “inexactitude is of his

own nmeking.” Cohan v. Conm ssioner, supra at 544.

A. Utilities Expense

For 2005 petitioner clained a utilities expense of $840.
t hat anount, respondent allowed $216 and di sal |l owed $624.
Petitioner has not established that he paid or incurred a
utilities expense in an anount greater than that respondent
al l owed. Accordingly, we find that he is not entitled to a
utilities expense deduction for 2005 in excess of the anount
respondent al ready all owed.

For 2004 petitioner did not initially deduct a utilities

expense on his late-filed Federal incone tax return. At trial,
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however, petitioner submtted a copy of an electric utility bill
with his nane on it. This electric utility bill indicates that
petitioner paid $743.90 for electricity during 2004. The
electric utility bill does not, however, indicate the address or
property to which it pertains. Nevertheless, respondent has
conceded on brief that it relates to petitioner’s residence.

Section 280A(a) provides: “Except as otherw se provided in
this section, in the case of a taxpayer who is an individual
* * *  no deduction otherw se all owabl e under this chapter shal
be allowed with respect to the use of a dwelling unit which is
used by the taxpayer during the taxable year as a residence.”
Section 280A(c)(1)(A) provides an exception to this general rule
and permts a deduction for hone office expenses allocable to a
portion of the dwelling unit which is exclusively used on a
regul ar basis as the principal place of business for any trade or
busi ness of the taxpayer.

Petitioner has neither established what portion of his
resi dence was used solely for business purposes nor provided sone
basis for us to conpute it. Thus, we are unable to determ ne
what portion of his 2004 utilities expense was allocable to the
busi ness. Accordingly, we find that petitioner has failed to
carry his burden of proof and therefore is not entitled to a

utilities expense deduction for 2004.
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B. Car and Truck Expenses

Section 274(d)(4) inposes hei ghtened substantiation
requi renents for listed property. Listed property includes
passenger autonobiles. Sec. 280F(d)(4) (A (i). The required
substanti ati on nust be sufficient to establish the ambunt and use
of the expense, the tinme of the business use, and the business
pur pose of the expense. Sec. 1.274-5T(b)(6), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985). Taxpayers nust
substantiate their expenses by either *“adequate records” or
“sufficient evidence corroborating the taxpayer’s own statenent”.
Sec. 274(d); sec. 1.274-5T(c)(1l), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46016 (Nov. 6, 1985). *“To neet the ‘adequate records’
requi renents of section 274(d), a taxpayer shall maintain an
account book, diary, |log, statenment of expense, trip sheets, or
simlar record * * * and docunentary evidence”. Sec. 1.274-
5T(c)(2)(i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017 ( Nov.
6, 1985). \When a taxpayer | oses the substantiating docunentation
due to circunstances beyond his control, he may reasonably
reconstruct such expenses. Sec. 1.274-5T(c)(5), Tenporary | ncone
Tax Regs., 50 Fed. Reg. 46022 (Nov. 6, 1985).

Petitioner did not deduct any car and truck expenses on his
2004 Schedule C. At trial petitioner provided a $37.69 receipt
fromCraig s Xpress Lube dated July 14, 2004. Petitioner,

however, has offered nothing nore to reasonably reconstruct his
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car and truck expenses in 2004 and has failed to establish the
busi ness purpose of the $37.69 expense. Accordingly, we sustain
respondent’s determination and find that petitioner has not net
t he hei ghtened substantiation requirenents to deduct any car and
truck expenses in 2004.

On petitioner’s Schedule C for 2005 he deducted $43, 418 of
car and truck expenses. Respondent disallowed $43,171 of the
cl ai med deduction. At trial petitioner proffered many receipts
purportedly relating to car and truck expenses of his business.
Petitioner has not corroborated these receipts with credible
testinony or other evidence to establish the business purpose of
t he expenses. See sec. 1.274-5T(c)(1), Tenporary |Incone Tax
Regs., supra. In fact, when asked about a | og for 2005
petitioner testified: “I think there is a |og sonewhere, but it
probably isn't up to date because it was pretty much havoc at
that time. | got a little sidetracked. |I'msure it won't be
accurate.” Wiile petitioner may have incurred sone car and truck
expenses whil e operating his business, the consequence of his
failure to keep an accurate log or at a m ninum establish the
busi ness purpose for the expenses reflected on the receipts
provided by himis that respondent’s determ nation wll be
sustained. Accordingly, we find that petitioner is not entitled
to a car and truck expense deduction for 2005 in excess of the

anount respondent already all owed.
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C. Cost of Goods Sold and O her Schedul e C Expenses

On his 2004 Schedule C petitioner did not report any anount
as cost of goods sold (COGS) or claima deduction for any
busi ness expense ot her than a $5, 810 depreci ati on expense under
section 179. In the notice of deficiency respondent determ ned
that petitioner incurred $25,177 for COGS, $2,739 for insurance,
and $322 for repairs and naintenance in 2004. Petitioner
subm tted evidence show ng that he had additional Schedule C
expenses in 2004 that were neither clainmed on his return nor
al l oned by respondent in the notice of deficiency. On brief
respondent has conceded that petitioner is entitled to an
addi tional $25.90 in Schedul e C expense deductions. Wth respect
to all other receipts petitioner proffered, he has not
establ i shed how t hese expenditures related to his business.
Accordi ngly, we sustain respondent’s determ nation and hol d that
petitioner is not entitled to an increase in COGS or to any ot her
busi ness expense deduction in an anmount greater than that
respondent all owed for 2004.

On his 2005 Schedule C petitioner reported COGS of $9,478.
In the notice of deficiency respondent determ ned that petitioner
had overstated his COGS by $2,304. After reviewing the nultitude
of receipts provided by petitioner at trial, on brief respondent
has conceded that petitioner’s COGS should be increased by an

additional $145.37. Most of the receipts petitioner provided are
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insufficient on their own to substantiate their business purpose.
Mor eover, petitioner has not credibly testified with respect to
these receipts. W therefore sustain respondent’s determ nation
and hold that petitioner is only entitled to subtract $7,320 from
his gross receipts as COGS in 2005.

[, Net Operating Loss Deducti ons

Section 172(a) and (b) allows a deduction for an NOL, which
may be carried back to each of the 2 years precedi ng the taxable
year of the loss and carried over to each of the 20 taxable years
followng the year of the loss. |In general, the taxpayer bears
t he burden of establishing both the actual existence of NOLs and
t he anbunts of such | osses that nay be carried to the years at

issue. Rule 142(a); Keith v. Comm ssioner, 115 T.C 605, 621

(2000).

On his 2004 Federal inconme tax return petitioner reported a
$10, 814 NOL, and on his 2005 return he reported a $5,784 NOL. In
the notice of deficiency respondent disallowed these deductions
because petitioner did not “establish that any | oss existed or
was adequately substantiated.”

Petitioner has not provided any evidence of the existence of
an NOL that could have been deducted in 2004 or 2005.

Accordingly, we find that petitioner is not entitled to an NCL

deduction for either 2004 or 2005.
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| V. Honme Mbrtgage | nterest Deduction

For 2004 petitioner clained a honme nortgage interest
deduction of $11,500. Respondent deternined that petitioner was
entitled to a hone nortgage interest deduction of $3,959.

Home nortgage interest is generally deductible under section
163(a), subject to the requirenents of subsection (h).

Petitioner has not offered any docunentary or testinoni al
evidence to allow us to determ ne whether he is entitled to a
home nortgage interest deduction in excess of the anmount
respondent already allowed. Accordingly, we sustain respondent’s
determ nation

V. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for the
failure to file a return. Section 7491(c) generally provides
that the Conm ssioner bears the burden of production with respect
tothe liability of an individual for any penalty or addition to
tax. The Comm ssioner may neet his burden of production by
comng forward with sufficient evidence indicating that it is
appropriate to inpose the relevant penalty. Higbee v.

Comm ssioner, 116 T.C 438, 446 (2001).

Because the parties stipulated that petitioner filed his
2004 and 2005 Federal inconme tax returns |ate, respondent has net

hi s burden of production.
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Addi tionally, petitioner has not offered any docunentary or
testinonial evidence to establish that his late filing was due to
reasonabl e cause and not due to wllful neglect. See sec.
6651(a)(1). Accordingly, we sustain the section 6651(a)(1)
addition to tax but note that because the parties have nade
several concessions, respondent’s original section 6651(a)(1)
addition to tax conputations nust be adjusted to reflect those
changes.

VI. Section 6662(a) Accuracy-Related Penalty

Pursuant to section 6662(a) and (b)(1) and (2), a taxpayer
may be liable for a penalty of 20 percent on the portion of an
under paynment of tax (1) due to negligence or disregard of the
rules or regulations or (2) attributable to a substanti al
understatenent of inconme tax. Section 6662(c) defines
“negligence” as any failure to nmake a reasonable attenpt to
conply with the provisions of the Internal Revenue Code. See
al so sec. 1.6662-3(b)(1), Inconme Tax Regs. A substanti al
understatenent of tax is defined as an understatement of tax that
exceeds the greater of 10 percent of the tax required to be shown
on the tax return or $5,000. Sec. 6662(d)(1)(A). The
Comm ssi oner bears the burden of production with respect to the
accuracy-rel ated penalty. See sec. 7491(c); Higbee v.

Conmi ssi oner, supra at 446.
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On the basis of our findings herein, respondent has net his
burden of production. See sec. 6662(c); sec. 1.6662-3(b)(1),
| ncone Tax Regs. Although petitioner asserts that his business
records were either destroyed by fire or lost due to the actions
of his famly nenbers, we do not find his [imted testinony
sufficient to establish that the alleged m ssing records conplied
with the recordkeeping requirenents of the law. See sec. 6001;
sec. 1.6001-1(a), Inconme Tax Regs. Petitioner therefore failed
to make a reasonable attenpt to conply with the law or maintain
adequat e records.

An exception to the section 6662 penalty applies when the
t axpayer denonstrates there was reasonabl e cause for the
under paynment and the taxpayer acted in good faith with respect to

t he underpaynent. Sec. 6664(c); Hi gbee v. Conm ssioner, supra at

448. \Wether a taxpayer acted with reasonabl e cause and in good
faith is made on a case-by-case basis, taking into account al

the pertinent facts and circunstances. H gbee v. Conm ssioner,

supra at 448; sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioner testified that he had receipts for many of his
expenses but the receipts were either destroyed by fire in 2004
or thrown away by his brother and his brother’s wife in 2005.
The |1 oss of his 2004 business records does not explain why
petitioner chose not to report any gross receipts fromhis

busi ness in 2004. Additionally, petitioner admttedly did not
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keep a contenporaneous |og of his expenses in 2005 and testified
further that if he could find the Iog that he kept he was sure
that it would not be accurate. Mor eover, petitioner has made
little if any attenpt to reconstruct the mssing records. Such
ci rcunst ances do not constitute reasonable cause. Accordingly,
we conclude that petitioner has failed to denonstrate reasonabl e
cause and good faith. Respondent’s determnation on this issue
I S sustai ned.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




